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DISCRIMINATION

Observations by the Saami Council with regard to Sweden’s 18th

Periodic Report to the Committee for the Elimination of Racial
Discrimination

A.  Briefly about the Saami people and the Saami Council

1. Traditionally, the Saami people enjoyed a nomadic lifestyle, with
hunting, fishing and gathering as main livelihoods.  Later, several Saami
communities took up semi-nomadic reindeer husbandry, while other
complimented their traditional livelihoods with farming.  Yet others maintained
and developed fishing as their main livelihood.  The Saami people inhabited its
traditional territory - covering what are today the northern parts of Finland,
Norway, Sweden as well as the Kola Peninsula in the Russian Federation - and had
developed customary legal land management systems well before the present day
states drew their borders across the Saami territory.  The Saami have their own
language, distinct from the languages spoken by the non-Saami population. 1

1  The Committee has acknowledged that the Saami constitute an indigenous people (See
Concluding Observations on Sweden’s 13th and 14th Periodic Report, CERD/C/304/Add.
103) as has the Human Rights Committee (CCPR/CO/74/SWE). 
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2. The Saami Council, established in 1953, is a non-governmental
organization with consultative status with the Economic and Social Council and the
International Labour Organization.  It is also a Permanent Participant to the Arctic
Council, a collaborative body of eight Arctic states and five Arctic indigenous
organizations.  

B.  Generally about the discrimination of the Saami people under the
Convention

3. Sweden recognizes the Saami as an indigenous people, within the
meaning of international law.  Sweden hence acknowledges that the Swedish state
is founded on the territory of two distinct peoples; the Swedish and the Saami
people.2  The Saami Council commends Sweden for this general recognition,
which constitutes a sound foundation on which to base adequate legislation on the
rights of the Saami people.  But Sweden has not transferred this general
recognition into practice.     

4. This failure is most obvious with regard to the Saami people’s rights to
lands and natural resources.  International law firmly establishes that as an
indigenous people, the Saami have particular rights to their traditional territories.
Sweden has failed to take action recognizing the Saami people’s right to their
traditional land.  Sweden is hence in violation of Article 2 (1) (c) of the Convention
on the Elimination of all Forms of Racial Discrimination (the Convention),
pursuant to which each State Party shall take effective measures to review
governmental, national and local policies, and to amend, rescind or nullify any
laws and regulations which have the effect of creating or perpetuating racial
discrimination wherever it exists.  Sweden is also in violation of Article 2 (2) of the
Convention through its failure to take effective special measures “to ensure the
adequate development and protection of certain racial groups or individuals
belonging to them, for the purpose of guaranteeing them the full and equal
enjoyment of human rights and fundamental freedoms”.  Finally, Sweden violates
Article 5 of the Convention, by its failure “to eliminate racial discrimination in all
its forms and to guarantee the right of everyone, without distinction as to race,
colour, or national or ethnic origin, to equality before the law”, notably in the
enjoyment of the right to property, alone as well as in association with others
(para. (e)). 

5. In its General Recommendation No. XXIII (1997), the Committee for the
Elimination of Racial Discrimination (the Committee) elaborated on the provisions
mentioned above, and concluded that the fact that indigenous people have lost
their traditional lands constitutes a specific form of racial or ethnic discrimination

2  See for instance Sweden’s fifth periodic report to the Committee on Economic, Social and
Cultural Rights, (E/C.12/SWE/5, of 6 September 2006), paras. 7-16, where Sweden e.g.
acknowledges that the right to self-determination under Article 1 of the Covenant applies to
the Saami people. 



against them (para. 3).  The Committee also derived from the state obligations
under the Convention a basis for calling upon States parties “to recognize and
protect the rights of indigenous peoples to own, develop, control and use their
communal lands, territories and resources” (para. 5).

6. The Committee and other relevant UN treaty bodies have repeatedly
expressed concern over the race based discrimination and the violation of human
rights Sweden (and other countries with Saami population) continuously subject
the Saami people to.3  Sweden has not acted on any of these recommendations.
Rather, Sweden has always merely referred to further deliberations and
investigations to be carried out, as it does also in this, its 18th, periodic report to the
Committee.

C.  Observations

Generally on discrimination with regard to Saami land rights

7. Sweden does not dispute the fact that the Saami population inhabited
and used their traditional territories for e.g. reindeer husbandry, hunting and
fishing when the Swedish population started to move into these areas.  Further,
under Swedish legislation, initial occupation constitutes the principal foundation
for how property rights to land are today distributed within the country.  And
since the ruling by the Swedish Supreme Court in the so called Taxed Lapp

Mountain Case4 (1981), Swedish law formally recognizes - in principle - that also
Saami land use can give rise to both ownership and usufruct rights.  Hence, in

theory, relevant elements are present in the Swedish legal system to comply with
the Convention’s Article 2 (1) (c) and 5, as elaborated upon by the Committee in
General Recommendation No. XXIII.  

8. But in practice, Sweden’s official position towards Saami land rights
continues to rest on policies developed in the late 1800s and early 1900s.  In short,
these policies held it self-evident that the inferior nomadic indigenous Saami
population could not hold rights to any land.  Rather, the Swedish state declared
itself the owner of the Saami people’s traditional territory.5  Certain land patches
were given away to Swedish settlers (while no Saami individuals were offered any
land) while the larger part of northern Sweden remained without registered titled
holder, but with the Crown as self-proclaimed owner.  This is the situation still

3  See  e.g.  the  Human  Rights  Committee’s  Concluding  Observations  on  Sweden
(CCPR/CO/74/SWE),  the  Committee  on  Economic,  Social  and  Cultural  Rights’  Concluding
Observations  on  Sweden  (E/C.12/1/Add.  70)  and  the  Committee’s  Concluding  Observations  on
Sweden (CERD/C/64/CO/8 and CERD/C/304/Add. 103).  
4  See NJA 1981 s 1.
5  The term terra nullius appears not to have been used by Swedish authorities during this
epoch.  But as evident, Sweden’s position on Saami land and resources was hence
essentially the same as that of the great powers’  colonizing indigenous lands in e.g. the
Americas, Australia and New Zealand.  



today.  (This brief historical background is well documented, something the
Swedish government should be able to confirm.)  

9. In other words, even though Swedish courts have declared in principle
that the Saami people hold property rights to lands traditionally used, all Sweden’s
laws, regulations, policies and practices continue to rest on the presumption that
the Saami have no rights to its traditional lands.6  

10. In lieu of relevant legislation, the Saami people’s property rights could
of course - in principle - be realized through court proceedings.  In practice, however,
Sweden is effectively denying the Saami the possibility to realize their rights, also
in courts of law.  

11. First, Sweden has placed the burden of proof in cases regarding Saami
rights to land solely on the Saami parties.  That is so even though it is the cultural
practice of the Saami not to leave any traces in nature and even though the Saami
culture is oral in nature wherefore the Saami have no documentation of its land
use.  Swedish authorities could, however, easily have defined the Saami areas,
something they never did, however.  Second, Sweden has decided that the Saami
must produce evidence documenting a minimum of 90 years of consecutive use of
a particular land patch in order to claim rights thereto.7  In addition, given (i) the
burden of proof vesting solely with the Saami parties, (ii) the lack of explicit
documentation of Saami land use, and (iii) the long period of time the evidence has
to cover, court proceedings concerning Saami lands are extremely costly.  The
Saami communities, deprived of most of its resources around the turn of the last
century as explained above, lack the means necessary to take these cases to the
court.  Further, Sweden has designed its legal aid system so that it does not apply
to the Saami communities, who Swedish law prescribes are the relevant parties in
these kind of law suits and Sweden has also otherwise refused to provide the Saami
with resources enabling them to realize their rights to land in a courts of law. In
addition, all Swedish insurance companies have refused to sell legal protection
insurances to Saami communities.  As a result, even though entitled to property
rights in principle, the Saami have in practice not been able to establish property
rights to one singular particular land patch.

12. In comparison, in Norway 50 years consecutive use is enough for the
Saami to establish property rights to land.  Moreover, Norway has modified its

6  The only official recognition of the ruling of the Supreme Court in the Taxed Lapp
Mountain Case was an amendment to the Reindeer Husbandry Act, acknowledging in
principle that Saami reindeer husbandry rights constitute property rights.  But this
recognition is merely a token, since the Reindeer Husbandry Act has no relevance in
conflicts between reindeer husbandry and competing activities nor in other conflicts
between the Saami and Swedish societies.  
7  Even the Swedish Government’s own Boundary Commission did conclude that
demanding the Saami to present proof of 90 years consecutive use is unreasonable.  See the
report of the Boundary Commission (SOU 2006:14), p. 22.  Regarding Sweden’s references
to the Boundary Commission, see below.  



rules of evidence so that when Saami parties have made it likely that a certain land
area has been traditionally used, the burden of proof shifts to the Norwegian party.
In addition, Norway provides Saami parties with legal aid so that they have the
opportunity to realize property rights to land before courts of law.

13. In sum, Sweden is in violation of Articles 2 (1) (c), 2 (2) and 5 of the
Convention by (i) not enacting legislation recognizing the Saami people’s right to
land and (ii) by further effectively preventing the Saami from realizing these rights
in courts of law.  It     would     be     relevant     for     the     Committee     to     call     on     Sweden     to     adjust  
relevant     legislation     and     practices     so     to     recognize     in     practice     the     ruling     by     the  
Swedish     Supreme     Court     acknowledging     that     the     Saami     people  ’  s     property     rights     to  
land     traditionally     used.      It     would     further     be     relevant     to     call     on     Sweden     to     offer     the  
Saami     people     equal     access     to     a     fair     trial     by     (i)     adjusting     the     burden     of     proof     in     cases  
regarding     Saami     land     rights     and     (ii)     provide     the     Saami     people     with     financial  
resources     enabling     them     to     realize     their     right     to     land     before     courts     of     law.     

Specifically on Sweden’s submissions in the present Periodic Report

14. The study on hunting and fishing “rights”, referred to by Sweden in
para. 74, illustrates the above well.  Actually, the hunting and fishing rights stick
out from other Saami property rights, in that as late as in the 1981 Taxed Lapp

Mountain Case proceedings, Sweden officially acknowledged that the hunting and
fishing rights on the reindeer herding mountains vest exclusively with the Saami.
But in 1987, Sweden out of the blue enacted regulations that – as other legislation
pertaining to Saami land and resources –  presume that also the state enjoy such
hunting and fishing rights.  This is the only concrete amendment made to Swedish
regulation of land and resources in the Sami areas in modern times, and it hence
deprived the Saami of further resources.  The Saami have repeatedly demanded
that the state produce evidence for its claim, but no such has ever been produced.
This is the background for the study Sweden refers to in para. 74.  But contrary to
what Sweden asserts, it is not a legal study.  In spite of the Saami demand that legal
evidence be presented, the governmental study instead tables a political
compromise as to how the Saami hunting and fishing rights can be shared between
the Saami and the Swedish populations.8  

15. In para. 70, Sweden refers to a bill on greater Saami influence submitted
in early 2006.  The Saami Council welcomes an increased mandate for the Saami
parliament.  But it is misleading to claim, as Sweden does, that the bill renders the
Saami parliament the central administrative agency for reindeer husbandry.  In
fact, only non-contentious issues essentially pertaining to internal Saami affairs

8 The proposal has been generally denounced, and has forced the Saami to prepare a law
suit over the hunting and fishing rights.  The law suit is financed through an insurance with
a British insurance company signed by the Reindeer Herding Association when Swedish
title holders started to sue reindeer herding communities over land rights (see below).  (As
explained above, no Swedish insurance companies would offer any such insurance to the
Saami.)



have been transferred to the Saami parliament.  The bill does not address
discrimination of the Saami when there is a conflict or diversion of interest between
the Saami and the Swedish population.  The Saami Council also welcomes the
establishment of the information centre Sweden refers to in para. 72.  But the
information centre cannot address the structural discrimination of the Saami either.

16. The Boundary Commission, referred to in para. 73, had the potential to -
by identifying what land areas the Saami hold rights to – mitigate or even rectify
some of the most fundamental forms of discrimination the Saami are subject to.
And to some extent the Boundary Commission did fulfil this task.  Sweden should
be commended for that.  But the work of the Commission is far from adequate.
With regard to usufruct rights, the Boundary Commission’s work was severely
limited by being bound by Swedish domestic law when determining to what areas
the Saami hold usufruct rights.  Even though explicitly stating that it found these
demands unreasonable9, the Boundary Commission had to take for granted that the
entire burden of proof for documenting traditional use during 90 consecutive years
vest with the Saami.10  In other words, the Boundary Commission was not tasked
with demarcating what land areas the Saami have traditionally used, but what land
the Saami can prove rights to under Swedish domestic law.  These are two very
different things, if the law itself is inherently discriminatory.11  In addition, the
Boundary Commission was not provided with sufficient resources to locate,
analyze and draw conclusions from all relevant documents and other sources.  And
since the Boundary Commission had to presume that if there was not enough
evidence to the contrary, a land patch does not constitute traditional Saami
territory, the lack of resources in all instances discriminated against the Saami
people.  As a result, with regard to substantial areas, the Boundary Commission
found that it had not been proven that these constituted traditional Saami land,
even though presumably a more thorough investigation would reveal that these are
indeed encompassed in the Saami traditional territory.  

17. As to potential Saami ownership rights to land, the Boundary
Commission made hardly any investigations at all, perhaps due to a lack of
resources.  Without justification, the Boundary Commission simply concluded that
Saami reindeer herders do not utilize land areas with enough intensity to establish
ownership rights.  But this must be a misconception of the right to property under
the Convention, as clarified by General Recommendation XXIII.  A non-
discriminatory understanding of the right to property must reasonably entail
precisely that also indigenous peoples’  culture based land activities result in
ownership rights, as long as these are sufficiently exclusive.  It is clearly
discriminatory to design a domestic legal system so that stationary land use
common to the non-indigenous population result in ownership rights, whereas

9  See the report of the Boundary Commission (SOU 2006:14), p. 22.
10  See the report of the Boundary Commission (SOU 2006:14), pp. 24-27.  
11  This further entails that the Boundary Commission has not carried out the demarcation of
indigenous land prescribed by the ILO Convention No. 169 Article 14.2, as Sweden claims.



more fluctuating use of land characterizing many indigenous cultures do not result
in such rights.  

18. It would be relevant for the     Committee     to     call     on     Sweden     to     provide  
funding     to     the     Boundary     Commission     so     that     it     can     adequately     conclude     its     work,  
both     with     regard     to     usufruct     and     ownership     rights.      It     would     further     be     relevant     to  
–    in     line     with     the     Committee  ’  s     Concluding     Observations     in     CERD/C/64/CO/8,  
para.     12     -     call     on     Sweden     to     thereafter     introduce     adequate     legislation,     in  
cooperation     with     the     Saami     people,     regarding     the     findings     of     the     Boundary  
Commission,     in     order     to     remove     the     legal     uncertainties     relating     to     Saami     land  
rights.

19. Like the Boundary Commission, if ratified and implemented, the Nordic
Saami Convention, referred to in para. 71., would address and rectify several of the
discrimination of the Saami people.  Sweden should hence be commended for
contributing to the crafting of the draft Saami Convention.  However, the draft was
presented already in 2005.  Sweden (as Finland and Norway) has since then failed
to act on the draft Saami Convention.        It     would     be     relevant     for     the     Committee     to  
call     on     Sweden     to     proceed     with     the     ratification     of     the     Nordic     Saami     Convention     as  
swiftly     as     possible,     as     well     as     to     proceed     with     the     ratification     of     the     ILO     Convention  
No.     169.      (The     latter     suggestion     is     in     line     with     the     Committee  ’  s     recommendation     in  
CERD/C/CO/8,     para.     13.)    

Harm to the Saami people

20. While referring to various governmental commissions, studies etc.,
Sweden takes no concrete action to end the discrimination the Saami people.
Rather, it allows competing activities and interests to consume more and more of
the Saami traditional territories, with great harm to the Saami people as a result.  In
particular, competing industrial activities and law-suits by Swedish title holders
constitute imminent threats to the continued existence of the Saami society.  

21.  Industrial activities have increased dramatically in the Saami traditional
areas since the Committee’s latest Concluding Observations, consuming the Saami
home-land bit for bit.  Since Swedish laws and policies regulating industrial
activities do not take Saami rights into account, the industry is not obliged to
consider reindeer husbandry and other Saami cultural based activities even when
operating in the Saami areas.  For instance, reindeer husbandry is not mentioned in
the Swedish Mining Act.  Hence, mining companies, who almost exclusively
operate in the Saami traditional territory, disregard Saami interest in their
activities.  The same is true for wind-mills.  Under the Swedish Forestry Act, forest
companies shall in principle consult with the reindeer herders before logging in
forests traditionally used by the Saami.  But these consultations do not work in
practice, since if no agreement is reached, it is Swedish authorities that shall
determine if the logging is allowed or not.  And as even the government’s own



commission has concluded, the Swedish authorities never stop any loggings,
regardless of how detrimental the effects are on the reindeer husbandry in the
area.12  As increasingly more grazing lands are lost, increasingly more Saami
reindeer herders are squeezed out of their traditional livelihoods.     

22. In para. 76 of its Periodic Report, Sweden submits that there are no
indications that further legal action will be taken by Swedish title holders against
Saami reindeer herders.  The statement is of course a speculation.  Indeed, it would
be a more natural course of events that Swedish title holders continue to try to get
rid of Saami reindeer herders if Sweden fails to realize Saami land rights.  But in
addition, Sweden fails to mention that previous court rulings have already
deprived several Saami reindeer herding communities of major parts of their
winter grazing lands, e.g. all communities in one entire county - Härjedalen –
situated in the southernmost part of the Saami traditional areas.  Sweden has stated
that it will take no action to rectify the situation.  Sweden claims that it cannot
overrule the rulings by the courts, which could appear reasonable.  But note that
Sweden does not contest that the Saami have pursued reindeer husbandry in
Härjedalen for centuries.  What has resulted in the present situation is that Sweden
has never defined, has never made an authoritative pronouncement as to, what

exact areas have traditionally been used for winter grazing, and to which the Saami
consequently have property rights under Swedish law.  And today, the reindeer
herders are unable to prove in courts of law exactly what areas they have grazed
for 90 years consecutively, as Swedish law demands.  In other words, even though
everyone knows that the reindeer must have grazed somewhere also during
winter, if unable to prove that the reindeer have grazed a particular km2, the
reindeer herders nonetheless end up without winter grazing land altogether.  Due
to insufficiently clear and precise law, the reindeer herders’  protection –  which
undisputedly formally exists in theory –  in reality has been nothing more than
theoretical and illusory, instead of practical and effective. 

23. As a direct consequence of the outcome of the lawsuits, it will no longer
be possible for many reindeer herders to pursue traditional Saami reindeer
husbandry.  The Swedish courts indeed acknowledged this fact in their rulings, as
well as that this would adversely affect the possibility of the local Saami
communities to maintain and develop their cultural and social life.  Sweden is on
the verge of extinguishing the Saami culture in an entire part of the Saami people’s
traditional territory.  

24.     It     would     be     relevant     for     the     Committee     to     call     on     Sweden     to     guarantee  
that     Saami     reindeer     herders   –    particularly     in     Härjedalen   County   –    have     sufficient  
access     to     winter     grazing     lands     so     that     they     can     continuously     pursue     their  
traditional     livelihoods,     also     when     court     proceedings     have     deprived     them     of     their  
grazing     lands.      It     would     further     be     relevant     to     call     on     Sweden     to     enact     legislation  

12  See SOU 2001:101.



obliging     the     industry     to     respect     the     Saami     people  ’  s     rights     to     its     traditional  
territories.     

Urgent action needed

25. Sweden has so far ignored the Committee’s and other treaty bodies’
recommendations to address the Saami people’s land rights, at the same time as it
allows the Saami people to be deprived of its traditional land at increased speed.  It
is therefore urgent that the Committee increase its pressure on Sweden to take
action.  It     would     be     relevant     for     the     Committee     to     call     on     Sweden     to     report     back     to  
the     Committee     specifically     on     what     Sweden     has     done     to     address     the     Saami     people  ’  s  
right     to     land     and     resources.  

Discrimination of Saami individuals - lack of statistical data

26. Sweden’s failure to effectuate the formal recognition of the Saami as an
indigenous people into practice also results in discrimination of Saami individuals.
In its latest Concluding Observations, the Committee called on Sweden to provide
data on the ethnic composition of the Swedish society in future reports.13  In the
present report, Sweden has partly responded to the Committee’s request, when
providing data on Sweden’s immigrant population.  But Sweden still fails to
provide relevant data on the Saami population.  As a consequence, Sweden is
incapable of adequately reporting to the Committee specifically on discrimination
of Saami individuals.     

27. Sweden explains the lack of more detailed reporting with that under
Swedish law, processing personal data identifying ethnic origin is prohibited.
From certain perspectives, this position is understandable.  But it nonetheless
results in a hidden discrimination of the Saami population, since the situation of
the Saami is impossible to document when Swedish statistical data does not
distinguish between the majority and the indigenous population.14  While Sweden
can report substantially on its work on combating discrimination against
individuals of immigrant background, it can hardly report at all on discrimination
of Saami individuals.  For instance, adequate data is lacking with respect to the
specific situation of Saami women, children and youth, groups that are likely to be
subject to multiple forms of discrimination.  

28. As one example, the data Sweden provides with regard to mother-
tongue tuition becomes misleading.  It does not reflect the number of Saami
children demanding (and being entitled to) mother-tongue tuition.  As a result,
due to e.g. lack of financial resources, teachers and teaching material, and a rule
that there must be at least five students in one language class, many Saami

13  See para. 7.
14  Since most Saami residing in Sweden are born in the country and are Swedish citizens,
data on place of birth and nationality are useless when tracking discrimination of Saami
individuals.
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children are denied access to mother-tongue tuition.  Further, Sweden cannot
provide statistics on the mental health of the Saami population, even though it is
generally presumed that the suicide rate among young Saami, in particular young
reindeer herding Saami, is considerably higher than among young persons of
Swedish origin.

29. It     would     be     relevant     for     the     Committee     to     call     on     Sweden     to,     in     its  
forthcoming     reports,     provide     statistical     data     also     on     the     Saami     population.  
Sweden     should     further     urgently     address     the     high     suicide     rate     among     young     Saami  
and     provide     mother-tongue     tuition     to     Saami     individuals  .

Yours Sincerely,

Pauliina Feodoroff
President of the Saami Council

For questions, contact Mattias Åhrén, Head of the Saami Council’s Human Rights
Unit, +47 47 37 91 61


